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THE MIXED COMMISSIONS FOR 
THE SUPPRESSION OF THE TRANSATLANTIC 
SLAVE TRADE IN THE NINETEENTH CENTURY 


BY LESLIE BETHELL 


ONE important, but neglected, consequence of Britain’s campaign for the 
abolition of the transatlantic slave trade in the nineteenth century was the 
establishment of several international tribunals of a continuing and more 
or less permanent nature to adjudicate upon vessels seized on suspicion of 
trading in African slaves after the trade had been declared illegal. For all 
or part of the period from 1819 to 1871, mixed or joint commissions sat in 
Freetown, Luanda (Angola), the Cape of Good Hope, Boa Vista (Cape 
Verde Islands), Rio de Janeiro, Surinam, Spanish Town, Havana and New 
York under treaties for the suppression of the slave trade which Britain 
had signed with Portugal, Spain, the Netherlands, Brazil, the United 
States and several Spanish American republics. Courts of mixed commis- 
sion were responsible for the condemnation of over 600 slave vessels and 
the liberation of nearly 80,000 slaves.1 

Britain, like the United States, had declared the slave trade illegal in 
1807 and, during the next ten years, by means of a series of bilateral anti- 
slave trade treaties, had prevailed upon the other major maritime powers 
whose subjects were still engaged in the trade to declare against it: in 1814 
the Netherlands agreed to abolish the slave trade entirely; in 1815 France 
followed the same course, and Portugal abolished the trade north of the 
equator; two years later Spain also abolished the slave trade north of the 
equator and agreed to make it illegal south of the line after May 1820.” 
Prohibition, however, was by no means the same as suppression; a trade 
which had been carried on for three centuries and which was closely linked 
to powerful economic interests in Western Europe, Africa and the Americas 
could not be abolished by diplomatic engagements alone, nor even by 
legislation. By the mid-twenties few, if any, slaves were being imported into 
the British, French or Dutch West Indies, the new Spanish American 
republics or the Southern United States; but for another thirty years 


1 This article is based primarily, but not exclusively, on research in the Foreign Office 
records at the Public Record Office, London. The Slave Trade series (F.O. 84), a rich and 
little used source, includes correspondence to and from British commissioners in the 
various mixed courts, judges in British vice-admiralty courts and naval officers on the 
West African, Cape and South American stations, besides a great deal of diplomatic 
correspondence, In addition, there are the archives of the Freetown mixed court (F.O. 
315), the Cape mixed court (F.O. 312) and the Spanish Town mixed court (F.O. 314), 
and sections from the archives of the Havana mixed court (F.O. 313) and the Rio de 
Janeiro mixed court (F.O. 128, 129, 131). 

2 See, for example, R. Coupland, The British Anti-Slavery Movement, 2nd ed. (London, 
1964), 151-60. 
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thousands were exported from Africa—for the most part illegally—to the 
sugar and coffee plantations of Brazil, and it was a further ten years before 
the illegal slave trade to the Spanish colonies of Cuba and Puerto Rico was 
suppressed. 

The British government were always ready to use ships of the Royal 
Navy to prevent slave vessels illegally crossing the Atlantic, but, unless the 
other powers concerned could be persuaded to concede the right of visit 
and search on the high seas, British naval officers could not, at least in 
peacetime, legitimately interfere with the ships of other nations—even for 
the suppression of a trade declared illegal by treaty with Britain.? The United 
States and France at first refused to put the necessary teeth into anti-slave 
trade agreements, but Portugal (28 July 1817), Spain (23 September 1817) 
and the Netherlands (4 May 1818) signed conventions with Britain under 
which it was agreed that, outside ports and roadsteads and beyond the 
cannon-shot of shore batteries, ships of war of either power, furnished 
with the necessary special warrants, might visit and search merchant 
vessels of either power suspected on reasonable grounds of having on board 
slaves which had been shipped from prohibited areas on the African coast, 
and to detain them if such suspicions proved well founded.‘ The right of 
search was dressed up as a mutual right, but from the outset reciprocity 
was largely a myth: Britain alone had the ships available for anti-slave trade 
patrol and, in any case, the slave trade was no longer carried on in British 
merchant vessels. Under each of the three conventions, it was further 
agreed that a captured ship would be taken for adjudication before one of 
two mixed commissions, one sitting in British territory in West Africa, the 
other across the Atlantic in Spanish, Portuguese or Dutch territory. Each 
commission would be composed of a commissary judge and commissioner 
of arbitration from each nation, and a secretary or registrar appointed by 
the government in whose territory the commission was situated. The com- 
mission would decide—without appeal—whether or not a vessel brought 
before it were a slave ship trading illicitly and legally captured, and would, 
accordingly, either condemn it as a lawful prize and liberate the slaves it 
carried, or else acquit it and restore both vessel and slaves to the owners. 
The mixed commissions were given no jurisdiction over the owners, master 
or crew of a condemned vessel: individuals were to be handed over to their 
own authorities for trial and punishment in their own courts and accord- 
ing to their own laws. In 1819 appointments were made to an Anglo- 
Portuguese commission in Rio de Janeiro, an Anglo-Spanish commission in 

* This view was stated in its classic form on 15 December 1817 by Sir William Scott 
(later Lord Stowell), Judge of the High Court of Admiralty and a notable authority on 
international maritime law, in the case of the French ship Le Louis. See J. Dodson, Reports 
of Cases Argued and Determined in the High Court of Admiralty, 11 (London, 1828), 

64. 

“ British and Foreign State Papers (B.F.S.P.), tv, 85-115; Iv, 33-68; V, 125-43. Sweden 
had abolished the slave trade in 1813 and in November 1824 Britain and Sweden also 


signed a right of search treaty, but, since the slave trade was no longer carried on under the 
Swedish flag, it was felt unnecessary to establish any Anglo-Swedish mixed commissions. 
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Havana, an Anglo-Dutch commission in Surinam, and Anglo-Portuguese, 
Anglo-Spanish and Anglo-Dutch commissions which the British govern- 
ment decided should all sit in Freetown, Sierra Leone. These six mixed 
commissions were in operation by the end of the following year. 

The Crown colony of Sierra Leone, which in 1807 had been taken over 
from the bankrupt Sierra Leone Company, was an obvious choice for the 
seat of the mixed commissions on the West African coast: a vice-admiralty 
court had already been established there for the adjudication of British— 
and occasionally foreign—slave ships captured by British cruisers during 
the Napoleonic Wars; as a settlement for liberated Africans, it was- well 
suited to receive slaves from condemned ships; and British commissioners 
could be easily and quickly replaced in cases of illness or death. But Sierra 
Leone proved to have two serious drawbacks. First, it was a notorious 
white man’s grave: four British commissary judges® and numerous lesser 
officials in the mixed court at Freetown were to die at their posts. Secondly, 
although two important centres of slave trade activity—the interconnecting 
river systems of the Rio Nunez, Rio Pongas and adjoining rivers to the 
north, and the Sherbro and Gallinas estuaries to the south—were within 
easy reach of the colony, most captures were in fact made 1,000 miles 
away in the Bights of Benin and Biafra. and, indeed, after 1839, even 
farther south in the mouth of the Congo and off the coasts of Portuguese 
West and East Africa. There were moves in the twenties to transfer the 
mixed commissions from Sierra Leone to the island of Fernando Po, 
ceded to Spain by Portugal in 1778 but never settled. Fernando Po occu- 
pied a commanding position opposite the Niger Delta only two or three 
days sail from the Bights. In 1827 Captain W. F. W. Owen was sent to 
the island, with Spain’s permission, in order to start a settlement there and 
to erect suitable buildings for a mixed court. And, three years later, a 
Parliamentary Select Committee recommended the immediate removal of 
the mixed commissions from Sierra Leone to Fernando Po. In the event, 
however, Spain refused to transfer to Britain its sovereignty over the island 
without which there would have been no guarantee for the freedom of 


5 In Britain the Foreign Office was responsible for the mixed commissions. The British 
commissioners in Sierra Leone, who were rightly expected to deal with the bulk of the 
captured vessels, were initially offered unusually generous salaries: the commissary judge 
received £3,000 per annum (which should be compared with the Governor’s salary of 
£2,000), the commissioner of arbitration £2,000 and the registrar £1,000, plus outfit 
allowances and pensions after only six years service in each case. Elsewhere salaries were 
also attractvie compared with those in the colonial service: the commissioners in Rio de 
Janeiro, for instance, received £1,500 and £1,000 respectively. In the early thirties all 
salaries were slightly reduced. See The Contingent Expenses of the Mixed Courts 1824-43, 
F.O. 96 (Cabinet and Slave Trade memoranda)/34; Slave Trade Estimates 1846-64, 
F.O. 84/1234; Account of the amount paid for salaries and incidental expenses for the 
commissions...up to January 1842, Parliamentary Papers, xLiv (1842), 426. For health 
reasons alone long spells of leave were necessary from all four courts; salaries and pensions 
were adjusted according to the time actually spent on duty. 

® John Tasker Williams, August 1826; Daniel Malloy Hamilton, December 1826; 
Walter William Lewis, January 1842; George Skelton, May 1865. 
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slaves liberated there, and the Treasury turned down an offer from Spain 
to sell the island for £100,000. To the disappointment of British naval 
officers—and British merchants in the palm oil trade of the Niger Delta— 
the scheme was abandoned, and the mixed commissions remained in 
Freetown.’ ; 

Meanwhile, an Anglo-Brazilian mixed commission had been added to 
the Anglo-Portuguese, Anglo-Spanish and Anglo-Dutch commissions 
already sitting in Sierra Leone. Brazil had declared its independence from 
Portugal in 1822, and, on 23 November 1826, an Anglo-Brazilian treaty 
was signed under which three years after ratification—the treaty was 
ratified on 13 March 1827—the entire Brazilian slave trade would become 
illegal and would further be ‘deemed and treated as piracy’.® In order 
during the interim period to regulate the trade north of the line, already 
accepted as illegal by the Brazilian government,® the Anglo-Portuguese 
right of search convention of 1817 was incorporated ‘word for word’ into 
the Anglo-Brazilian treaty, and in 1828 Anglo-Brazilian mixed commissions 
were established in Sierra Leone and in Rio de Janeiro to deal with cap- 
tured vessels. Two years later the Brazilian chargé d’affaires in London 
called for the dissolution of these mixed courts on the grounds that, under 
the treaty of 1826, Brazilians engaged in the trade could now be punished 
for piracy ‘by the ordinary tribunals of the two high contracting powers’.!° 
Lord Palmerston, however, who became Foreign Secretary in November 
1330 and, apart from one brief interval in opposition, remained at the 
Foreign Office until 1841, insisted that mixed commissions were the most 
efficient instrument for the adjudication of captured slave ships and the 
liberation of the slaves they carried, and that, as a result of a separate article 
to the convention of 1817, according to which the treaty could remain in 
force for fifteen years after the final abolition of the trade, the Anglo-Brazilian 
mixed commissions in Rio de Janeiro and Freetown could legitimately con- 
tinue in existence until March 1845. 

Palmerston went on to initiate a new round of negotiations with all the 
maritime powers whose flags could be abused or prostituted for slaving 

7 For the Fernando Po scheme, see K. Onwuka Dike, Trade and Politics in the Niger 
Delta, 1830-85 (Oxford, 1956), 55-60; Christopher Fyfe, A History of Sierra Leone 
(London, 1962), 165, 175, 178, 187-8. For the housing of the mixed court in Freetown, 
see Fyfe, 143, 198, 216, 302-3. 

8 B.F.S.P. xiv, 609-12. 

® In 1823 the Brazilian government had agreed to abide by the Anglo-Portuguese anti- 
slave trade treaties of 1815 and 1817, signed when Brazil formed part of the Portuguese 
empire (Hayne and Cunningham, commissioners in Rio de Janeiro, to Canning, Foreign 
Secretary, 5 March, 28 March 1823, F.O. 84/23). The Anglo-Portuguese commission in 
Rio de Janeiro became an Anglo-Brazilian commission although in the period up to 1828 
only one case came before it. No new Anglo-Portuguese commission was created to 
replace it. 

10 Mello Mattos to Aberdeen, Foreign Secretary, 4 October 1830, F.O. 84/111. 

11 Palmerston to Mello Mattos, 10 December 1830, F.O. 83/111, and 16 August 1831, 
F.O. 84/122, the latter based on Law Officers to Palmerston, 28 July 1831, F.O. 83 (Great 


Britain and General)/2345 ; separate article to the Convention of 1817, 11 September 1817, 
B.F.S.P. tv, 115-16. 
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purposes and which had not yet signed right of search treaties with Britain. 
The United States still refused to co-operate, but in November 1831 the 
Liberal government of Louis Philippe in France finally conceded the mutual 
right of search within specific geographic limits; captured ships, however, 
were to be adjudicated not in courts of mixed commission—this the French 
government could never permit—but in their own national courts.1?_ During 
the next ten years several European and Latin American states either 
acceded to the Anglo-French treaty or signed treaties on the French model, 
under which captured ships were to be handed over for trial to their own 
national tribunals. But five Spanish American states—Chile (1839), the 
Argentine Confederation (1839), Uruguay (1839), Bolivia (1840) and 
Ecuador (1841)—conceded right of search treaties under which captured 
ships were to be taken before courts of mixed commission.® In every case 
Britain again named Sierra Leone as the seat of the commissions on the 
West African coast, and British officials there were given further com- 
missions in addition to the four they already held. By agreement with 
Britain, however, all five republics waived their right to establish mixed 
commissions in their own territory and, since the slave trade carried on by 
their merchant vessels was negligible, none undertook the unnecessary 
expense of appointing commissioners to Sierra Leone.’* In fact only 
two slave ships flying a Spanish American flag, both Uruguayan, ever came 
before the mixed court in Sierra Leone—the Izabel in 1851 and the 
Constancia ten years later. 


The vast majority—over 95 per cent—of all vessels captured under the 
anti-slave trade treaties which Britain had secured from Portugal, Spain, the 
Netherlands and Brazil were taken by ships of the Royal Navy. For a short 
period during the thirties, a small Brazilian squadron patrolled the coast of 
Brazil between Santos and Campos, and in the forties a Portuguese squad- 
ron was stationed off Angola, but only Britain exercised the right of search 
outside its own territorial waters. Warrants to search ships suspected of 
illegal slaving activities were issued to British warships on all foreign 
stations, but Britain’s main efforts were concentrated on the west coast of 
Africa, which in 1819 had become a separate naval station.® As a result, 
most captured slave ships were taken before the mixed court at Sierra 

12 30 November 1831, B.F.S.P. xviii, 641-4. 

13 See James F. King, ‘The Latin American Republics and the suppression of the 
slave trade’. Hispanic Am. Hist. Rev. xxiv (1944), 387-411. Only the treaty with the 
Argentine Confederation was ratified immediately. 4 Ibid. 411. 

18 Christopher Lloyd, The Navy and the Slave Trade (London, 1949), 67-8. The West 
African coast was to remain an independent command for fifty years, except for the years 
1832-39 and 1857-60 when it was combined with the Cape Station (see Lloyd, Appendix 
D). The British preventive squadron never took more than a small proportion of the slave 
ships which annually crossed the Atlantic to Cuba and Brazil but, in view of the size of the 
squadron (prior to 1840 there were never more than eight ships stationed along the entire 
West African coastline, see Lloyd, Appendix C), the poor quality of most of the ships, the 
severe limitations imposed upon their activities by the treaties, and the ingenuity of the 
slave traders, it is remarkable that the squadron captured as many slave ships as it did. 
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Leone, which for 25 years was the only court on the West African coast. 
During the period 1819-45 the distribution of cases between the various 
mixed courts was :16 


Sierra Leone 528 
Anglo-Spanish commission 241 
Anglo-Portuguese commission 155 
Anglo-Brazilian commission III 


Anglo-Dutch commission 21 
Havana 50 
Rio de Janeiro 44 
Surinam I 


In 1836 as many as fifty-one cases were adjudicated at Sierra Leone and in 
1839 the number was as high as sixty-two.!? By way of contrast, the com- 
missioners in Rio de Janeiro, Havana and, particularly, in Surinam held 
what were virtually sinecures. The Anglo-Dutch court at Surinam never 
really functioned at all: only one ship—in 1823—ever came before it.18 
At Rio and Havana, too, there were years without a single adjudication, 
and rarely were there as many as five in any one year. On the other hand, 
the British commissioners in these two notorious centres of the illegal 
slave trade lived more dangerously than their colleagues in Sierra Leone. 
During the 1830’s, for example, George Jackson and Frederick Grigg in 
Rio de Janiero frequently called on the national guard to escort them 
through angry crowds which were apt to hurl stones at the courthouse when 
the mixed commission was in session.1® 

After several minor disagreements between British and foreign com- 
missioners, and between commissioners and British naval officers who 
brought in the first prizes, a uniform procedure for dealing with captured 
ships had eventually been established, largely in conformity with the 
directives contained in a lengthy printed memorandum which was issued 
to all British commissioners to assist them in the performance of their un- 
familiar duties.2° On arrival in port, the captured slave ship, together with 
any slaves it carried, became the responsibility of the marshal or bailiff of 


16 Figures calculated from the annual reports sent to the Foreign Office in London by 
British commissioners in Sierra Leone, Havana, Rio de Janeiro and Surinam. 

17 Campbell and Lewis, commissioners in Freetown, to Palmerston, General no. 4, 
5 January 1837, F.O. 84/212; Macaulay and Doherty, commissioners in Freetown, General 
no. 202, 31 December 1839, F.O. 84/273. 

18 The Dutch slave trade was finally suppressed in the late twenties. Only one Dutch 
ship—the barque Jane in 1862—was brought into Sierra Leone after 1829. 

19 Jackson and Grigg to Palmerston, no. 21, 24 April 1839, F.O. 84/275. 

40 Castlereagh, Foreign Secretary, to H.M. commissioners, 20 February 1819, F.O. 
315/1; B.F.S.P. vitt, 25-49. On the basis of Annex B (concerning mixed court procedure) 
attached to the various right of search treaties, and with the regulations governing pro- 
cedure in British prize courts to guide them, this memorandum was drawn up by the Law 
Officers of the Crown together with William Rothery, registrar to the Anglo-Portuguese 
mixed commission which sat in London from 1819 to 1824 to award compensation to 
Portuguese slave ships illegally captured by British cruisers during the Napoleonic Wars; 
it was subsequently approved by Sir William Scott. 
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the court.?! The officer who had made the capture (if he had accompanied 
the ship) or else the officer in command of the prize crew had first to make 
an affidavit before the registrar of the court, and then hand over any papers 
found on board the captured vessel together with a declaration or certifi- 
cate, drawn up at the time of capture, describing when and where the ship 
had been searched, the condition in which it was found and the number of 
slaves on board. Interested parties were then called upon to appear before 
the court in order to demonstrate why the vessel should not be condemned; 
unless it could be proved to the contrary, it was assumed that a vessel was 
guilty of illegal slaving activities and that it had been legally captured. 
There followed an examination by the registrar of the master, crew (in 
practice usually the mate and boatswain) and any other witnesses, which 
usually took the form of a series of set questions. The evidence was then 
put in the hands of proctors (or attorneys) representing the captors and the 
claimants, who argued the case before the two commissary judges. 

The commissioners, like many of the proctors, were not always legally 
qualified (not that lawyers necessarily make the best international judges). 
George Jackson, for instance, who was British commissary judge succes- 
sively in Sierra Leone (1828-32), Rio de Janeiro (1832-41), Surinam 
(1841-5) and Luanda (1845-59) had previously spent twenty years in the 
diplomatic service. Some of those who served on the British side of the 
mixed court in Freetown, however, had formerly held the position of King’s 
Advocate or Chief Justice in the colony, and most had gained valuable 
experience, first as registrar to the court and then as commissioner of 
arbitration, before being promoted to commissary judge.” British com- 
missioners were specifically instructed that in reaching a verdict they should 
never lose sight of their judicial character, and that they should ‘uniformly 
endeavour to combine a fair and conscientious zeal for the prevention of 
the illegal traffic in slaves with the maintenance of the strictest justice to- 
wards the parties concerned’.?° In practice, however, it frequently happened 
that the British representative on the mixed commission assumed the role 
of prosecutor while his foreign colleague spoke for the defence: British 
commissioners naturally tended to be more hostile towards the slave trade 


31 Slaves normally remained on board throughout the period of adjudication, although 
at Sierra Leone the sick and dying were sometimes taken ashore. In Rio de Janeiro and 
Havana, where proceedings in the mixed courts could drag on for weeks, there were often 
armed attempts from the shore to recapture slaves and rescue crew members held prisoner; 
the Admiralty eventually sent out two superannuated warships, the Romney to Havana 
and the Crescent to Rio de Janeiro, to receive slaves and act as floating hospitals and 
prisons, 

2 For example, Daniel Malloy Hamilton, King’s Advocate and Chief Justice, then 
registrar of the court 1819-23 and commissioner of arbitration 1823-26; William Smith, 
registrar 1825-26, arbitrator 1826-32, judge 1832-35; Walter William Lewis, Secretary 
of the Colony and Chief Justice, then registrar 1829-35, arbitrator 1835-41, judge 1841-42; 
Michael Linning Melville, King’s Advocate, then registrar 1835~41, arbitrator 1841-42, 
judge 1842-48. 

9 Castlereagh to Thomas Gregory, Britain’s first commissary judge in Freetown, 
19 February 1819, F.O. 315/1. 
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and more sympathetic towards the British officers who had made the cap- 
ture; foreign commissioners, if not overtly sympathetic to the slave traders, 
were at least more concerned to safeguard the rights and freedom of those 
of their country’s merchant vessels which were engaged in legitimate 
commerce. These attitudes were particularly evident when empty ships 
were brought before the commission for adjudication. 

During the early years, ships could only be captured as they returned 
from Africa loaded with slaves. In such cases a mixed commission needed 
no further proof of a vessel’s character; it was necessary merely to establish 
that the slaves had been shipped from prohibited areas (for instance, in the 
case of Portuguese ships—until 1839—that they were trading north of the 
equator), and that the search and capture had been carried out in the 
appropriate manner. During the years 1822-23, Spain, the Netherlands 
and Portugal had signed additional articles to their anti-slave trade treaties 
with Britain whereby vessels could be detained if there were ‘clear and 
undeniable proof’ that slaves had been on board at some point during the 
ship’s voyage,*4 and in 1825 Brazil had adopted the Anglo-Portuguese 
agreement on this point.?5 Cases of this kind rarely presented the courts 
with any great problems either; the smell alone was usually sufficient evi- 
dence upon which to condemn a vessel accused of having recently landed 
a cargo of slaves. But the British government were anxious to go even 
further. They wanted the other powers concerned to allow British cruisers 
to detain vessels outward bound for the African coast in cases where they 
were clearly equipped for slaving purposes: any one or more of a pre- 
scribed list of equipment articles—shackles and handcuffs, spare planks 
for a slave deck, open hatches, unusual quantities of fresh water, food, dis- 
infectant, etc.—should constitute prima facte evidence of a ship’s employ- 
ment in the slave trade and, unless satisfactorily accounted for by the 
owner or master, should provide the necessary grounds for condemnation. 
In 1823 the Netherlands had readily conceded this point,”¢ but it was 1835 
before Britain could persuade Spain to sign a new treaty which included 
an ‘equipment clause’ ;2” and Portugal and Brazil still steadfastly refused 
to co-operate. In the case of Brazil, the British commissioners in Rio de 
Janeiro and Sierra Leone themselves took steps to remedy the situation 
when, in 1839, they made it known in naval circles that they considered 
British officers to be justified, within the terms of the existing treaties, in 
capturing Brazilian ships on the strength of their fittings alone.?® With the 


24 Anglo-Spanish treaty 10 December 1822, Anglo-Dutch treaty 31 December, 1822, 
Anglo-Portuguese treaty 15 March 1823, B.F.S.P. x1, 713-14; X, 554-7; XI, 23-6. 

88 Hayne and Cunningham to Canning, 5 April 1825, F.O. 84/40. 

48 25 January 1823, B.F.S.P. x, 557-61. 

27 28 June 1835, B.F.S.P. xxi, 343-74. In 1833 France, too, had conceded an ‘equip- 
ment clause’, but captured French vessels were still to be handed over to French national 
courts. 

38 Jackson and Grigg to Ouseley, chargé d’affaires, 12 January 1839, enclosed in Ouseley 
to Palmerston, no. 4, 15 January 1839, F.O. 84/185; Jackson and Grigg to Palmerston, 
no. 8, 22 January 1839, F.O. 84/275; Macaulay and Doherty to Palmerston, Brazil no. 105, 
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seizure of Spanish and Brazilian ships before they had actually committed 
the illegal act of trading in slaves, and in the consequent absence of any 
conclusive proof of their guilt, the work of the mixed commissions became 
less straightforward: circumstantial evidence of a ship’s intentions had to 
be overwhelming if the Spanish and Brazilian commissioners were to be 
convinced of its criminal character. For them, no single piece of slaving 
‘equipment’ was sufficient to justify condemnation, especially if the ship 
had been captured off the coast of either Brazil or Cuba, where hundreds 
of vessels were engaged in perfectly legitimate trading activities; the onus 
of proof, they considered, should rest on the captor. Furthermore, on 
instructions from their government, Brazilian commissioners on principle 
always contested a British cruiser’s right to search and capture a 
Brazilian ship which was equipped for the slave trade but not carrying 
slaves. 

In the event of the two judges failing to agree either on a ship’s guilt or 
on the legitimacy of the capture, lots were drawn to decide which of the 
two commissioners of arbitration should consider the case: the final ver- 
dict was then a majority decision. Arbitrators usually—although by no 
means always—agreed with their senior partners on the commission, with 
the result that many ships captured without slaves on board were con- 
demned or acquitted literally on the toss of a coin. In December 1841, for 
instance, two Brazilian vessels, the Ermelinda and the Galianna, almost 
identical cases in terms of their fittings, came before the Anglo-Brazilian 
commission in Sierra Leone, where the judges were unable to agree upon 
a verdict. In the first case the English arbitrator won the toss and the 
Galianna was condemned; in the second the Brazilian was successful and 
the Ermelinda was released.?® 

All commissions were required by treaty to give sentence ‘as summarily 
as possible’, preferably within 20 days of the captured vessel’s arrival in 
port, and certainly within two months, but only those sitting in Sierra 
Leone consistently met this requirement. One important reason for the 
greater speed of adjudication at Freetown in comparison with Havana or 
Rio de Janeiro—and also for the lower proportion of acquittals—was the 
fact that British officials in the so-called ‘mixed’ commissions frequently 
found themselves sitting alone. Each of the three commissions at Sierra 
Leone started out in 1819 with a full complement of officials, but during 
the next few years all the foreign commissioners left, not to return. 
A Brazilian commissary judge, José de Paiva, arrived in 1828 to take up 
his post in the newly constituted Anglo-Brazilian commission, but, after 
his death in June 1834, Brazil, like Spain, Portugal and the Netherlands, 
2 September 1839, F.O. 84/271; Tucker (senior naval officer on the West African coast) 
to Macaulay, 25 July and 18 October 1839, Bidwell (registrar) to Tucker, 14 September 
1839, enclosed in Macaulay and Doherty to Palmerston, General no. 180, 31 December 
1839, F.O. 84/273. 


29 Fergusson and Melville, commissioners at Freetown, to Aberdeen, Brazil nos. 3 
and 10, 13 and 25 January 1842, F.O. 84/391. 
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was represented only intermittently at Sierra Leone.®° Foreign govern- 
ments found it difficult to find replacements for the mixed commissions 
there: nominees often declined an appointment or, where they accepted, 
unduly delayed their departure for Africa; once there they, like their pre- 
decessors, invariably suffered long periods of ill-health which necessitated 
equally long periods of convalescence in the Canaries. The British govern- 
ment found it considerably easier to fill the temporary vacancies which 
illness or death created on their side of the mixed commissions: in Havana 
and Rio de Janeiro they could call upon the British consul-general or 
vice-consul; in Sierra Leone the Governor or Lieutenant-Governor, Chief 
Justice or Secretary of the Colony could take over. In the event of there 
being a vacancy or vacancies in a mixed commission when a ship was 
brought in, the remaining members of the commission were authorized to 
proceed with the adjudication. Thus, if only one foreign commissioner 
were present and a dispute arose, a case was automatically settled by the 
British arbitrator. And, in the absence of foreign commissioners altogether, 
the case was settled by the British commissioners acting alone. 

When a commission decided in favour of acquittal, the ship, its cargo, 
and any slaves on board were generally restored at once to the owners, who 
were entitled to claim the costs of the suit and all losses and damages sus- 
tained as result of the capture and detention of their vessel. The com- 
missioners usually appointed one or two ‘respectable merchants’ to assist 
the registrar of the court in assessing the amount for which the captors, or 
if they defaulted, their government, were liable. Under the right of search 
treaties, the two contracting powers undertook to ensure the payment of 
damages within a period of twelve months. The British government, how- 
ever, refused to consider any claims for compensation in cases where it was 
satisfied that the vessel, though illegally captured, had in fact been engaged 
in the illicit slave trade. Vessels condemned by a mixed commission were 
publicly auctioned: some were bought by local merchants and shopkeepers, 
usually at bargain prices—to be resold at a profit;34 some were purchased 
by the Admiralty and subsequently converted into cruisers for anti-slave- 
trade patrol ;3? and some were bought on behalf of slave traders (sometimes 
the original owners) and re-entered the trade. The proceeds of a sale, 
which might amount to anything from £100 to £5,000, were divided be- 

30 There was, for example, no Brazilian representative at Freetown July 1836 to February 
1838, July 1838 to October 1841, May 1842 to May 1843, November 1843 to June 1844. 

31 See Fyfe, Sterra Leone, 195-6. 

*2 In the late twenties and early thirties, the Black Joke (formerly the Brazilian slave 
brig Henriquetta) was the most successful cruiser on the West African Station. See Lloyd, 
Navy and the Slave Trade, 71-3. The Fawn (formerly the Brazilian slaver Carolina, 
condemned by the mixed court at Rio de Janeiro in 1839) was the first really fast cruiser 
stationed on the Brazilian coast. 

88 During the thirties, the British government tried to persuade other governments to 
permit condemned vessels to be broken up and sold in separate lots. Portugal and Brazil 
both rejected this suggestion, but a ‘break-up clause’ was inserted into the Anglo-Spanish 


treaty of 1835; the shore east of Susan’s Bay in Freetown where Spanish slavers were later 
dismantled before sale is still called Destruction Bay (Fyfe, Sierra Leone, 197). 
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tween the two governments concerned. This income helped to meet the 
contingent expenses of the mixed commissions—the rent of the courthouse, 
the cost of furniture, the fees of interpreter, translator, copyist, marshal, 
auctioneer, shipbreaker, assessor, and the wages of porters, servants and 
messengers.*4 In Britain’s case this sum could also be set against the prize 
money awarded to the captors. In accordance with the anti-slave trade 
treaties, slaves from condemned vessels were liberated and delivered over 
to the government in whose territory the commission sat, to be employed 
as free labourers or servants. Over 10,000 were emancipated in Havana 
and over 3,000 in Rio de Janeiro, but the regulations governing their 
apprenticeships were invariably far from stringent and in practice most 
were reduced to slavery.®> In Sierra Leone, liberated slaves were registered 
at King’s Yard as British citizens, and became the responsibility of the 
Liberated African Department, which sent most of them to live and work 
in villages near Freetown.’* Nearly 65,000 slaves drawn from all over 
West (and East) Africa were emancipated by the mixed commissions sitting 
in Freetown and were added to the small population of Nova Scotians 
and Maroon Settlers in the colony; some were later persuaded to emigrate 
to the West Indies, while many others returned home, taking with them 
the English language, European habits, and the Christian religion. 


For twenty years foreign slave ships captured by British cruisers, with 
the exception of the few handed over to their own authorities, had been 
taken for adjudication before mixed commissions. From 1839, however, 
they were increasingly taken before British vice-admiralty courts. That 
year witnessed the final breakdown of negotiations with Portugal for a new 
anti-slave trade treaty, designed to give the British navy the powers it needed 
to suppress the extensive slave trade to Brazil and Cuba carried on under the 
Portuguese flag, and the British government decided to carry out its re- 
peated threat to take matters into its own hands and treat slave ships flying 
the Portuguese flag ‘summarily and by its own authority as pirates and 
outlaws’.8? Lord Palmerston’s Act of 24 August 1839 authorized naval 
officers to go beyond the rights conferred upon them by treaty, and to 
search and capture both north and south of the equator ships flying the 
Portuguese flag which were carrying slaves or were fitted out for the slave 

** At Rio de Janeiro, Havana and Surinam the contingent expenses of the courts were 
shared equally; at Freetown Britain-paid two-sixths, and Portugal, Spain, Brazil and the 
Netherlands one-sixth each. 

88 For the long dispute over the condition of these emancipados see, for example, W. D. 
Christie, Notes on Brazilian Questions (London, 186s). 

3° See Fyfe, Sterra Leone, 138-9. The Liberated African establishments were severely 
curtailed after 1843 (ibid. 229-30). 

37 Palmerston to Hamilton, Minister in Rio de Janeiro, no. 6, 30 November 1837, F.O. 
84/223. Also Palmerston to Howard de Walden, Minister in Lisbon, no. 4, 3 March, 
no. 6, 24 March 1838, F. O. 84/248, and 10 February, 24 March, 7 April 1838, private, 
Broadlands MSS. (I have to thank Admiral of the Fleet, the Ear! Mountbatten of 
Burma, for permission to use the Palmerston papers.) (Hansard’s Parliamentary Debates 
3rd series, XLU, 1150-1, 10 May 1838). 
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trade. And since the Anglo-Portuguese mixed commission in Sierra Leone 
could not be relied upon to condemn all the Portuguese slavers which the 
navy would consequently capture—the Portuguese commissioners were 
bound to acquit those taken south of the line or merely equipped for slaving— 
the Act empowered British vice-admiralty courts to adjudicate upon 
and condemn Portuguese ships and to liberate any slaves that they 
carried.38 

While the bill was in course of preparation, it had been brought to 
Palmerston’s notice by Lord Minto, First Lord of the Admiralty, that, 
when the remaining loopholes in the suppression system were finally 
plugged, the traders, in the last resort, would doubtless dispense with flag 
and papers altogether—as a few indeed had already done.®® If a ship’s 
nationality could not with any certainty be established, it could not be 
taken before a mixed commission, nor could it be handed over for trial 
to a national court. On the other hand, it was also precluded from claiming 
the protection of any government, and the Act of 1839 therefore further 
authorized British cruisers to search and capture all stateless slave ships 
and take them, too, for adjudication before British vice-admiralty courts. 
The next three years was a period of unprecedented success for the British 
navy and, of the 200 or so captures that were made, over half were adjudi- 
cated in British vice-admiralty courts sitting at Sierra Leone, St Helena 
and the Cape of Good Hope.*® The Anglo-Spanish and Anglo-Brazilian 
commissions in Sierra Leone, Havana and Rio de Janeiro continued active, 
but in the years 1840-42 the Anglo-Portuguese commission in Sierra 
Leone dealt with only three cases. 

In August 1842 the British government suspended the Palmerston Act 
in so far as it applied to ships flying the Portuguese flag—it was to remain 
in force with regard to stateless ships—but only after the Portuguese had 
signed an effective anti-slave trade treaty and at the same time promul- 
gated a decree declaring the slave trade piracy.“ Under this treaty, cap- 
tured Portuguese ships were once more to be taken for adjudication before 
mixed commissions, and it was agreed that four commissions, two in British 
and two in Portuguese territory, should be established; the Portuguese 
government chose Luanda and Boa Vista, the British government Spanish 
Town and the Cape of Good Hope, the latter being nearer to both Portu- 
guese West Africa and Portuguese East Africa than was Sierra Leone. By 


38 2 and 3 Vict. Cap. 73. On the origins of the Palmerston Act, see my article, ‘Britain, 
Portugal and the suppression of the Brazilian slave trade: the origins of Lord Palmerston’s 
Act of 1839’, English Hist. Rev. -xxx (1965), 761-784. 

$9 Minto to Palmerston, 19 April 1839, private, Broadlands MSS. 

49 List of captures adjudicated at St Helena, 1840-45, F.O. 84/748; list of captures 
adjudicated in the Cape vice-admiralty court, August 1839 to September 1849, F.O. 84/824; 
list of adjudications in the Freetown vice-admiralty court, 1840-44, enclosed in Melville 
to Bandinel, Superintendent of the Slave Trade Department at the Foreign Office, 
1 January 1845, F.O. 84/556. 

41 Anglo-Portuguese treaty of 3 July 1842, B.F.S.P. xxx, 527-81; Portuguese decree of 
25 July 1842, B.F.S.P. xxx1, 450. 
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the spring of 1844, all four mixed commissions were functioning and the 
Anglo-Portuguese commission in Freetown, which had been virtually 
defunct since 1839, was formally disbanded. The new tribunals, however, 
dealt with very few cases.4? Portuguese traders who had formerly sailed 
under their own colours now preferred to sail without flag or papers. Under 
the Act of 1839, the master and crew of a slave ship were not liable for 
punishment in British admiralty courts whereas, as a result of the decree of 
July 1842, they were exposed to severe penalties if proved Portuguese and 
handed over to their own authorities. British naval officers made no great 
effort to prove vessels Portuguese since they would then become liable to 
adjudication by Anglo-Portuguese mixed commissions: they could be dealt 
with more summarily as stateless ships in British vice-admiralty courts. 
Spanish traders, too, evinced a growing inclination to sail without flag or 
papers, particularly after the passage through the Spanish Cortes of more 
stringent anti-slave trade legislation in March 1845—legislation which 
the Spanish government had promised to enact on signing the treaty of 
1835 with Britain. Like the Portuguese, they preferred to be taken before 
a British vice-admiralty court rather than an Anglo-Spanish mixed com- 
mission and, again, British naval officers were only too ready to co-operate. 
After 1845 only two Spanish ships were adjudicated in the mixed court at 
Havana and only four at Sierra Leone. 

The year 1845 also saw the dissolution of the Anglo-Brazilian mixed 
commissions in Rio de Janeiro and Sierra Leone. On 13 March 1845, 
fifteen years after the Brazilian slave trade had become illegal, the treaty of 
1817, under which the British navy exercised the right of search and under 
which the mixed commissions functioned, finally expired.“4 Since the 
Brazilian government had refused to renew it and no agreement on a new 
treaty had been reached, Lord Aberdeen, who had succeeded Palmerston 
at the Foreign Office in 1841, had been forced to consider extending 
Palmerston’s Act to ships flying the Brazilian flag.4° In the event this 
proved unnecessary. The British government decided that under the first 
article of the treaty of 1826 (which continued in force) they were entitled 
to treat the Brazilian slave trade as piracy. Fresh warrants were issued, 
therefore, for the search of Brazilian vessels suspected of slaving, and an 

‘2 Three vessels were taken to the Cape 1843-44 (Frere and Surtees to Aberdeen, 
no. 2, 1 January 1844, F.O. 84/514, no. 1, 1 January 1845, F. O. 84/566) and fifteen were 
taken to Luanda 1844-45 (Gabriel to Aberdeen, no. 61, 31 December 1845, F.O. 84/572), 
but very few subsequently. 

“8 2 March 1845, B.F.S.P. xxxiv, 577-80; see H. H. S. Aimes, A History of Slavery 
in Cuba, 1511-1868 (New York, 1907), 167-8. 

‘* Ferreira Franga, Brazilian Minister of Foreign Affairs, to Hamilton, 12 March, 
enclosed in Hamilton to Aberdeen, no. 8, 22 March 1845, F.O. 84/581. The Anglo- 
Brazilian commissions ceased to function on 13 September at the end of the six month 
period allowed for the adjudication of Brazilian vessels captured before 13 March. 

48 Aberdeen to Peel, 18 October 1844, Peel Papers, British Museum, 40454; memoran- 
dum on the present position of Brazil as regards the slave-trade treaties with Great Britain 


compared with that of Portugal in 1839, 11 November 1844, F.O. 96/29; Aberdeen to 
Hamilton, 4 December 1844, Aberdeen Papers, British Museum, 43124. 
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Act of 8 August 1845 (the notorious Aberdeen Act)** authorized British 
vice-admiralty courts to adjudicate upon those that were detained. 

The West African and Cape squadrons (strengthened by the addition of 
several steamships)*” now entered upon a further period of highly successful 
anti-slave trade operations. During the years 1846-50, 350 captures were 
made. Only one ship, however—the Spanish Atrevida in 1847—appeared 
before a mixed court. The work previously undertaken by the various 
mixed commissions had passed almost completely into the hands of the 
Chief Justices of Sierra Leone, St Helena and the Cape of Good Hope in 
their capacity as judges in British vice-admiralty courts. Very few of the 
vessels captured by the British navy now came within the jurisdiction of 
any of the remaining mixed commissions. The British government, how- 
ever, sanctioned the dissolution of only two, the Anglo-Portuguese com- 
missions sitting in Jamaica and the Cape Verde Islands: these had been 
entirely superfluous from the outset and had never been called upon to 
adjudicate a single case.*® 

The Brazilian slave trade was eventually suppressed during the years 
1850-52, but the trade to Cuba continued, now almost exclusively in 
American ships and under the American flag. In April 1862, after the 
election of Lincoln to the Presidency and the outbreak of the American 
Civil War, the United States finally signed a right of search treaty with 
Britain under which captured ships would be taken for adjudication before 
one of three new Anglo-American mixed commissions sitting at Freetown, 
the Cape and New York.*® The rigorous enforcement of American anti-slave 
trade legislation was, however, sufficient to deter American citizens from 
engaging in the Cuban slave trade, and no slave vessel ever came before an 
Anglo-American commission. By 1865 the last remaining branch of the 


48 8 and 9 Vict. Cap. 122. 

47 See Lloyd, Navy and the Slave Trade, 101 and Appendix C. 

48 The future of these two commissions had first been discussed in 1847 (memorandum, 
October 1847, F.O. 97/430). They were finally closed on 30 September 1851. The British 
government allowed the other commissions gradually to run down. At Havana, for in- 
stance, no British arbitrator was appointed after 1847 and no judge after 1855; the consul- 
general was instructed to assume their duties should the need arise. At Sierra Leone no 
commissary judge was appointed from 1848 until 1859 when George Skelton, the com- 
missioner of arbitration, was finally promoted (though with a salary of only £1,500); the 
post of arbitrator then went unfilled. After Skelton’s death in 1865 the Governor and 
Commander-in-Chief in the British settlements of West Africa was appointed commissary 
judge, but he was not expected to attend the court except in the unlikely event of a case 
coming before one of the mixed commissions (Clarendon, Foreign Secretary, to Blackall, 
23 February 1866, F.O. 315/11). William Smith Jr., the registrar, was paid an additional 
£250 a year in order that the Governor might be relieved of all the routine work of the 
court. Smith, son of a former commissary judge and a Fanti mother, held the record for 
long service in the mixed court at Sierra Leone. He rose from second to first clerk in the 
registrar’s office and then from third to first clerk in the office of the commissioner between 
1833 and 1850; he was then registrar from 1850 until his retirement in 1871. 

49 » April 1862, Lewis Hertslet, Complete Collection of Treaties and Conventions, x1 
(London, 1864), 621-34. The American government appointed commissioners to all three 
courts; the duties of the British commissioners in Freetown and the Cape were duly 
extended and the British consul in New York was appointed commissary judge there. 
See W. S. Howard, American Slavers and the Federal Law 1837-62 (Berkeley, 1963), 63-4. 
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transatlantic slave trade was virtually extinct.5° The mixed commissions, 
having for many years functioned only rarely, if at all, were now, as the 
Portuguese minister in London observed, ‘completely useless’,5! and after 
a few years had elapsed most of them were finally dissolved.5? The mixed 
court at Freetown was closed in 1871 :5 it had dealt with only seven cases— 
four Spanish, two Uruguayan and one Dutch—since 1845, compared with 
over 500 between 1819 and 1845. In May 1872, forty-one volumes of 
dispatches, twenty-three volumes of reports on cases, several minute books, 
registers of liberated slaves, account books, letter books and over 500 
bundles of papers from captured slave ships were dispatched to the 
Foreign Office in London in eight large packing cases on board H.M.S. 
Lightning. Now deposited in the Public Record Office, together with the 
correspondence and records of other mixed commissions, these papers 
provide an unusually rich source of material, not only on the transatlantic 
slave trade, and its suppression, but also on the history of West Africa, 
Cuba and Brazil in the nineteenth century. 


SUMMARY 


As a contribution to the history of Britain’s campaign for the abolition of the 
transatlantic slave trade in the nineteenth century this article examines, first, 
the creation of various mixed commissions for the adjudication of vessels cap- 
tured on suspicion of trading in slaves after the trade had been declared illegal ; 
secondly, the composition of these mixed commissions and the way in which 
they functioned, with special reference to the several commissions sitting in 
Sierra Leone which for 25 years dealt with the majority of captured slave vessels; 
and thirdly, the reasons why after 1839, and especially after 1845, captured 
ships were increasingly taken before British vice-admiralty courts with the 
result that the mixed commissions were gradually allowed to run down, although 
most of them were not abolished until the Atlantic slave trade had been finally 
suppressed. L.M.B. 


5° The last ship to come before the mixed court in Sierra Leone was the Spanish vessel 
America, condemned by the Anglo-Spanish commission in 1864 after the British arbitrator 
had been called upon to cast the deciding vote. The last ship to be taken before any mixed 
court was the Portuguese vessel Dahomey, captured in the mouth of the Congo by the 
British steamer Espoir in March 1866 and taken to the Anglo-Portuguese court in Luanda; 
it was acquitted in June after Portuguese arbitration.” 

51 Figaniére e Mordo to Clarendon, 22 June 1869, B.F.S.P. Lx, 592. 

52 The Anglo-Portuguese commissions at Luanda and the Cape were suspended from 
30 June 1870 and finally abolished by Convention in 1872. In June 1870 Britain and the 
United States signed a Convention abolishing the Anglo-American Commissions at 
Freetown, the Cape and New York from 30 September 1870. The other remaining 
commissions also ceased to function, if they had not already done so, but were not formally 
dissolved until later in the century. The British government decided, for example, that it 
was still not expedient finally to abolish the Anglo-Spanish commissions since, unlike the 
United States and Portugal, Spain had not yet entirely abolished slavery (Viscount Enfield 
to Rances, Spanish minister in London, 26 April, 1o May 1871, B.F.S.P. Lxi1, 1033-4). 

53 Smith, the registrar, was retired, and the duties of commissary judge were trans- 
ferred to the colony’s Chief Justice, who was given an annual allowance of £50 for clerical 
assistance and 5 guineas a day should he have to adjudicate a case (Granville, Foreign 
Secretary, to Kennedy, Governor, no. 3, 6 April 1871, F.O. 84/1342). 

5 Memorandum on the Sierra Leone archives, October 1871, F.O. 84/1342. 


